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Balanced Indemnification – How Projects 
are Prospectively Benefitted

• What is The Problem?
• Why Should Owners Care?
• A Balanced Alternative Process and 

Solution

Framework For Discussion 

• We will use a couple of paragraphs from a very 
common indemnification provision A/E firms often 
see being used by public owners in their A/E 
contracts

• Our purpose is not to demean or denounce, but 
rather to illustrate the significant issues that arise for 
A/E firms within these areas of inquiry
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Common Provision 
Consultant shall defend, indemnify and hold the Public Owner, its officers, 
officials, employees and volunteers harmless from any and all claims, 
injuries, damages, losses or suits including attorney fees, arising out of or 
resulting from the acts, errors or omissions of the Consultant in performance 
of this Agreement, except for injuries and damages caused by the sole 
negligence of the Public Owner.

Should a court of competent jurisdiction determine that this Agreement is 
subject to RCW 4.24.115, then, in the event of liability for damages arising 
out of bodily injury to persons or damages to property caused by or resulting 
from the concurrent negligence of the Consultant and the Public Owner, its 
officers, officials, employees, and volunteers, the Consultant’s liability, 
including the duty and cost to defend, hereunder shall be only to the extent 
of the Consultant’s negligence.

Common Provision – Basic Questions
Assume the role of an A/E Firm which has this provision in a 
prospective contract.  What are some logical first questions 
to ask?
• Why the two paragraphs?
• How are they different and when do they apply?
• Does RCW 4.24.115 apply to our contract? 
Looking at Paragraph Two, if one assumes that RCW 4.24.115 
does apply, then:
• Is only Paragraph One operative,
• Are Paragraph One and Paragraph Two both operative, or
• Is only Paragraph Two operative?
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Common Provision 
Consultant shall defend, indemnify and hold the Public Owner, its officers, 
officials, employees and volunteers harmless from any and all claims, 
injuries, damages, losses or suits including attorney fees, arising out of or 
resulting from the acts, errors or omissions of the Consultant in performance 
of this Agreement, except for injuries and damages caused by the sole 
negligence of the Public Owner.

Should a court of competent jurisdiction determine that this Agreement is 
subject to RCW 4.24.115, then, in the event of liability for damages arising 
out of bodily injury to persons or damages to property caused by or resulting 
from the concurrent negligence of the Consultant and the Public Owner, its 
officers, officials, employees, and volunteers, the Consultant’s liability, 
including the duty and cost to defend, hereunder shall be only to the extent 
of the Consultant’s negligence.

Common Provision – Paragraph One
Consultant shall defend, indemnify and hold the Public 
Owner, its officers, officials, employees and volunteers 
harmless from any and all claims, injuries, damages, 
losses or suits including attorney fees, arising out of or 
resulting from the acts, errors or omissions of the 
Consultant in performance of this Agreement, except for 
injuries and damages caused by the sole negligence of 
the Public Owner.
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Common Provision – A/E Observations 
• “any and all claims” – Indemnification for first-party claims or also 

third-party claims?  Broad language would seem to naturally include 
third-party claims as well.  

• Requirement to “defend” – Again, seems to further implicate third-
party actions being encompassed by the paragraph rather than only 
coverage against first-party losses.

• “any and all.  .  . damages and losses” – There seems to be no 
standard or limit as to damages for either first-party or third-party 
claims. This includes losses that a firm has not caused nor has any 
ability to control or mitigate.  Conversely, this would include damages 
over which an owner is responsible and/or has the ability to control or 
mitigate.  The paragraph also seemingly creates unrestricted liability for 
all damages and losses  without any criterion against which to measure 
an alleged “act, error or omission.”  All levels are considered analogous.  
Even the smallest of alleged “acts, errors, or omissions” could give rise 
to unfettered liability for “any and all. . . damages and losses.”  

Common Provision – A/E Observations 
• But. . . common law has standards founded in fairness and equity 

against which claims are measured.  For negligence, there must be a 
breach of the standard of care and the damages must have been 
proximately caused by said breach.  Similarly, this same notion of 
fairness is demonstrated in contract law where alleged damages must 
be foreseeable.

• “acts, errors and omissions…. in the performance of this 
Agreement” - Tort or contract based?  The first part of the quote is a 
term found in negligence concepts under tort law and is also the basis 
for coverage by a firm’s professional liability insurance (i.e. errors and 
omissions insurance).  The second part of the quote, however, seems to 
contrastingly imply breach of contract principles and customarily 
uninsurable.
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Common Provision – A/E Observations 
• “except for injuries and damages caused by the sole negligence of 

the Public Owner” – Again, a clause clearly based in tort law.  More 
importantly, it seems to imply that A/E firms must indemnify an owner 
for an owner’s own concurrent negligence.  

• However, was this not the situation that generated passage of an 
amendment to RCW 4.24.115 in 2012 which prohibits this from 
occurring?  

“Anti-Indemnification Statute 
RCW 4.24.115
Validity of agreement to indemnify against liability for negligence relative to construction, 
alteration, improvement, etc., of structure or improvement attached to real estate or relative to a 
motor carrier transportation contract.

FIRST PORTION – SETS FORTH TO WHOM THE LIMITATION ON INDEMNIFICATION APPLIES

(1) A covenant, promise, agreement, or understanding in, or in connection with or collateral to, a contract or 
agreement relative to the construction, alteration, repair, addition to, subtraction from, improvement to, or maintenance of, any 
building, highway, road, railroad, excavation, or other structure, project, development, or improvement attached to real estate, including 
moving and demolition in connection therewith, a contract or agreement for architectural, landscape architectural, engineering, or 
land surveying services, or a motor carrier transportation contract, purporting to indemnify, including the duty and cost to 
defend, against liability for damages arising out of such services or out of bodily injury to persons or 
damage to property:

SECOND PORTION – SETS FORTH THE EXTENT OF POTENTIAL INDEMNIFICATION

(a) Caused by or resulting from the sole negligence of the [owner], his or her agents or employees is against 
public policy and is void and unenforceable;

(b) Caused by or resulting from the concurrent negligence of (i) the [owner] or the [owner’s] agents or 
employees, and (ii) the [firm] or the [firm’s] agents or employees, is valid and enforceable only to the extent of 
the [firm’s] negligence and only if the agreement specifically and expressly provides therefor, .  .  . 
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Common Provision – Paragraph Two
Should a court of competent jurisdiction determine that 
this Agreement is subject to RCW 4.24.115, then, in the 
event of liability for damages arising out of bodily injury 
to persons or damages to property caused by or resulting 
from the concurrent negligence of the Consultant and the 
Public Owner, its officers, officials, employees, and 
volunteers, the Consultant’s liability, including the duty 
and cost to defend, hereunder shall be only to the extent 
of the Consultant’s negligence.

Common Provision – A/E Observations 
• “Should a court of competent jurisdiction determine that 

this Agreement is subject to RCW 4.24.115” - Why is this 
limiting clause here and what are its effects? 

• For Drafting Convenience? – an Indemnification Provision to use 
for both A/E Services and Personal Service Contracts?  

• An Ulterior Motive? – To create uncertainty in advance of any 
potential litigation to leverage A/E firms?  Owners clearly know 
when they are contracting for A/E Services so, maybe, but this is 
especially troubling if true.

• Acts as a “Switch”? Does Paragraph One only operate when 
RCW 4.24.115 does not apply and vice versa? (i.e. Paragraph 
One or Two apply, but not both)?
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Common Provision – A/E 
Observations 

• What if Paragraph One and Paragraph Two are intended to both 
be operative?  Is there an internal inconsistency?  Can an A/E 
firm be liable for just its own negligence under Paragraph Two 
and also be Liable for an owner’s concurrent negligence under 
Paragraph One?

• Not all claims are prosecuted through the court system.  What 
happens if there is no “Court of Competent Jurisdiction” 
involved (i.e. Alternative Dispute Resolution)?

What Do You Think?
Assuming RCW 4.24.115 does apply to our contract:
• Is only Paragraph One operative?
• Are Paragraph One and Paragraph Two both 

operative?
• Is only Paragraph Two operative?

• A/E firms are assuredly confused and uncertain.
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Balanced Indemnification – How Projects 
are Prospectively Benefitted

• What is The Problem?
• Why Should Owners Care?
• A Balanced Alternative Process and 

Solution

The Significance of Types of Contracts
Transactional Contracts versus Relational Contracts
• More Transactional Like Contracts 

– Focus of the contract is on outcomes/results
– Breach is focused on the inability to produce the 

desired outcomes  
• More Relational Like Contracts

– Focus on the person with results flowing from that 
person

– Breach is focused on the failure to act in accordance 
with a certain standard of behavior in like 
circumstances
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Transaction Relational

Washington Public Works Contracts

• RCW 39.80.010 – “Qualifications Based Selection” (QBS)
• Legislative Declaration.
• The legislature hereby establishes a state policy, to the extent 

provided in this chapter, that governmental agencies publicly 
announce requirements for architectural and engineering 
services, and negotiate contracts for architectural and 
engineering services on the basis of demonstrated competence 
and qualification for the type of professional services required 
and at fair and reasonable prices.

The “Why” Of A/E Procurement
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Recognition A/E Services are Different
Axiom #1 – The Legislature knew that the performance of A/E services 
is different than low-bid construction services, because.  .  .
• The scope of work is most often uncertain at the time of selection.  

The determination is often iterative in nature
• Scoping, consultation, investigation, evaluation, planning, and 

design are best accomplished in collaborative and innovative 
environments

• To be most effective, collaboration and innovation require a 
positive, partnering, and creative atmosphere which values 
communication and joint respect (i.e. Teaming and Relationships 
Really Matter)

Obtaining Best Value
Axiom #2 – Good planning and design can save 
money and will provide the best value to the public 
(i.e. QBS was enacted for the public benefit, not for 
the benefit of the A/E community)
• WSDOT Standard Design Manual vs. “Practical 

Design/Solutions”
• Design-Build (i.e Alternative Technical Concepts 

(ATCs))
• Value Engineering
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A/E Thoughts on Procurements
General observations:
• A/E firms believe there is great value in public 

owners adopting the policies underlying A/E 
procurement.  It is nuanced (and for a reason)

• A/E firms believe that the procurement and 
negotiation process is the first opportunity to 
either advance a project or to hinder it (i.e. Have 
the A/E firm’s relationships with the owner’s team
been strengthened or weakened by the process?)

• Perception is reality

A/E Thoughts on Procurements
Two areas of commonplace disconnect:
• Pricing – A/E firms want fair pricing.  See, 48 CFR §

15.404-4(3) Profit, regarding profit as a 
performance incentive.  But what if a “low-bid” 
rather than “fair and reasonable” mentality is 
present?

• Risk – A/E firms want a fair allocation of risk.  But, 
what if an allocation of risk occurs involving risks of 
which an A/E firm has no knowledge or the ability 
to control?
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A/E Firms’ Logical Reaction  
So, what is the specific “problem” with the an indemnification like the 
Common Provision? 
• A/E Firms cannot “price the risk” like construction companies.  

There is no bid to inflate, thus. . .
• A/E Firms will prospectively respond to the detriment of projects 

when presented with a blatant allocation of unreasonable risk
• A/E Firms will also prospectively respond to the detriment of 

projects when presented with ambiguity which, at best, generates 
confusion and mistrust and a belief that a firm is being subjected to 
risk which is either outside of its control and/or uninsurable

What About Insurance?
A/E Firms’ Insurance Coverage is Critical to A/E Firms
• E&O coverage is related to negligent acts or 

omissions (i.e. a tort)
• E&O coverage is often excluded for indemnification 

requirements and other contract terms that increase 
that liability

• Engineers are personally liable
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Why Should Owners Care?
• Whether it be because of a lack of control over the risk or 

a lack of insurance coverage, teaming, creativity, and 
innovation are detrimentally affected when firms cannot 
otherwise mitigate risk
– Creates “Cookie Cutter” solutions which might not be 

optimal or most cost effective for a project (i.e. 
standard designs)

– Incentivizes “Overdesign” of projects which creates 
hidden and unnecessary costs

– Incentivizes an “us vs. you” adversarial mindset instead 
of a “we” relationship that fosters functional teams

Why Should Owners Care?
“What Goes Around, Flows Down”  Whether pricing
or risk related, owners can negatively impact 
subconsultant utilization and a subconsultant’s ability to 
succeed when an adversarial relationship/environment 
is created between a prime consultant and owner or 
when the contract terms and conditions are too 
inequitable
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Common Provision – Final Word

• The Drafter of the Common Provision has indicated that, 
when RCW 4.24.115 is operative, it is intended for both 
Paragraph One and Paragraph Two to be operative

• To A/E firms, this only adds to the confusion and 
ambiguity involved in their risk analysis and their ultimate 
reactions to projects containing such provisions

Balanced Indemnification – How Projects 
are Prospectively Benefitted

• What is The Problem?
• Why Should Owners Care?
• A Balanced Alternative Process and 

Solution
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A Balanced Process 
• Identify the specific risks involved and whether they are 

customary or extraordinary,
• Delineate the area of law that addresses the various risks 

identified for the purposes of clearly analyzing potential 
claims and insurability,

• Fairly and equitably allocate identified risks based upon clear, 
articulable standards,

• Draft clear and easily understandable language that can 
be understood by contract administrators, project 
managers, and other persons who must manage the 
agreement and/or perform their services under the 
contract language, and

• Confirm compliance with RCW 4.24.115.

Our List of Common Risks
• Failure to complete scope of work without a legally justifiable 

cause
• First-Party Claim for Loss of Income or Profits
• Third-Party Claim for Loss of Income or Profits (Plaintiff in 

Contractual Privity with Owner)
• First-party Claim for Damage to Property
• Third-Party Claim for Damage to Person or Property 
• Third-Party Claim for Loss of Income or Profits (Plaintiff not in 

Contractual Privity with Owner)
• Third-Party Claim for Damage to Person or Property Involving a 

Waiver of Workers' Compensation Immunity
• Third-Party Claim for Copyright Infringement
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Allocation of Risk Principles 

• Allocate the risk to the party which can best control or mitigate 
that risk

• Allocate the risk to the party which can cover the risk by 
insurance or

• Allocate the risk to the party which receives the majority of 
economic benefit in carrying the risk.

Risk Allocation Matrix 
Risk

Theory of 
Potential 

Claim

Damages 
Customarily 
Recoverable 

Under Theory of 
Claim?

Who Can Best 
Control or Mitigate?

Insurable 
by A/E 
Firm?

Allocation

Failure to complete 
scope of work without 
legally justifiable cause

Contract Yes Firm No Firm

First-Party Claim for Loss 
of Income or Profits Contract

Yes for 
Foreseeable 

Damages

Owner, especially if 
the Firm cannot 

foresee or has no 
knowledge of the risk

Maybe Owner

Third-Party Claim for 
Loss of Income or Profits 
(Plaintiff in Contractual 

Privity with Public 
Owner)

Contract
Yes for 

Foreseeable 
Damages

Owner, especially if 
the Firm cannot 

foresee or has no 
knowledge of the risk

Maybe Owner

First-party Claim for 
Damage to Property Tort Yes

Firm as to Its Own 
Negligence.  Owner as 
to Its Own Negligence

Yes

Firm as to Its 
Own 

Negligence.  
Owner as to 

Its Own 
Negligence

Third-Party Claim for 
Damage to Person or 

Property 
Tort Yes

Firm as to Its Own 
Negligence.  Owner as 
to Its Own Negligence

Yes

Firm for Its 
Own 

Negligence.  
Owner for Its 

Own 
Negligence

Third-Party Claim for 
Loss of Income or Profits 

(Plaintiff not in 
Contractual Privity with 

Public Owner)

Tort

Depends -
Economic Loss 

Rule Will Prevent 
Recovery by 

Plaintiffs Which 
Seek Only 
Economic 
Recovery

Firm as to Causation 
for Its Own 

Negligence.  Owner as 
to Causation for Its 

Own Negligence and 
For Extent of Damages

Depends

Firm for Its 
Own 

Negligence.  
Owner for Its 

Own 
Negligence

Third-Party Claim for 
Damage to Person Or 
Property Involving a 
Waiver of Workers' 

Compensation Immunity

Tort Not Against Firm
Firm as to Its Own 

Negligence.  Owner as 
to Its Own Negligence

Yes

Firm for Its 
Own 

Negligence.  
Owner for Its 

Own 
Negligence

Third-Party Claim for 
Copyright Infringement Tort Yes

Firm in Relation to 
Designs Supplied by 

Firm

Firm in 
Relation to 

Designs 
Supplied by 

Firm
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A Balanced Indemnification Proposal 
Failure to Perform Contract. Consultant shall hold the Owner harmless from
and against all foreseeable losses, damages or costs caused by or resulting
from:
 the legally unjustified failure to complete the scope of work by

Consultant;
Direct Negligence Claim by Owner. Consultant shall hold the Owner harmless
from and against all losses, damages or costs, from bodily injury or death to
persons and damage to property, proximately caused by:
 the sole negligence of Consultant;
 the concurrent negligence of Consultant, but only to the extent of the

negligence of Consultant.

A Balanced Indemnification Proposal 
Third-Party Negligence Claim. Consultant shall indemnify, and hold the
Owner harmless from and against all third-party claims, demands, losses,
damages or costs (including reasonable attorneys’ fees and costs of defense),
from bodily injury or death to persons and damage to property, proximately
caused by:
 the sole negligence of Consultant;
 the concurrent negligence of Consultant, but only to the extent of the

negligence of Consultant;
 the use of any design, process, or equipment that constitutes an

infringement of any patent in effect, or violates any other intellectual
proprietary interest, including copyright, trademark, and trade secret.
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A Balanced Indemnification Proposal 
Workers’ Compensation Immunity. Consultant waives its immunity under Title
51 RCW to the extent it is required to indemnify, defend and hold harmless
the Owner and its officials, agents or employees for claims by Consultant’s
own employees.

Ending Thoughts - Why This Arises?
• Many owners will not discuss or negotiate  contract terms 

and conditions let alone indemnification
• Indemnification is “the Legal Department’s” domain
• Indemnification provisions are often written unduly 

complex and are difficult to understand by laymen
• Owners rarely understand or appreciate an A/E firm’s 

reality
• Owners rarely appreciate how their contract terms 

prospectively influence others and can negatively affect 
their own projects
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Ending Thoughts – What To Do?
• Contract terms and conditions do affect A/E firms’ performances
• Collaborative and innovative teams benefit projects
• Indemnification provisions that are overly-broad or ambiguous

cause confusion and detrimental responses on projects
• Understand your projects - evaluate the real risk involved
• Fairly allocate risk based upon reasonable and articulable principles
• Match significant risks with access to insurance coverage
• Draft clear provisions consistent with the allocated risks
• BE TRANSPARENT AND PREPARED TO OPENLY DISCUSS AND

NEGOTIATE CONTRACT TERMS AND CONDITIONS ON PROJECTS

Van Collins
vcollins@acec-wa.org
425-453-6655
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Please take a few minutes to use the 
evaluation form on the mobile app and 
provide your feedback on this session!  

Evaluations help us select sessions for 
future conferences and provide valuable 
feedback for conference planners & 
speakers.

Thank you!

HELP 
WANTED!

HELP 
WANTED!
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